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FOREWORD 
 
 
 
The emergency of Covid-19 and the following restrictive measures are reshaping 
the legal world under several aspects. International commercial contracts, 
international commercial arbitration and investment arbitration (the areas at 
the core of D|R Arbitration & Litigation’s practice) have been highly impacted 
by the pandemic and will be at the center of multiple evolutions unleashed by 
this extraordinary time. 
  
This is why D|R Arbitration & Litigation decided to set-up a «Factory», a virtual 
place where to «produce» new ideas and where to stimulate high-level 
discussions on a full-range of legal consequential issues. 
 
D|R Factory’s aim is to bring together and engage leading experts in open 
debates and private roundtables and to promote and conduct in-depth 
researches about the most significant legal developments. 
  
Among the different initiatives of the Factory, today we are launching the D|R 
Factory Paper Series. Our first paper collects and summarizes 21 cases – decided 
by either a court or an arbitral tribunal in the past 100 years – where Force 
Majeure, or similar legal doctrines, have been invoked in an epidemic or 
pandemic time. 
 
 
 
 
Rome, July 14, 2020 Giacomo Rojas Elgueta 
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1. WHITMAN v. ANGLUM [1918] 
 

Case: Whitman v. Anglum, 103 A. 114, 12 March 1918 (Supreme Court 
of Errors of Connecticut, U.S.) 
Year: 1918 

Disease: Hoof and mouth disease in cattle 
Applicable law: Law of the State of Connecticut (U.S.) 
Contract: Contract for the sale of goods 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability 
Remedy granted: No 
Legal issue: Whether impossibility affecting method of performance 
excuses from liability 

 
 

Fact pattern 
The parties entered into a contract for the 
sale of goods, whereby the plaintiff agreed 
to buy – and the defendant agreed to sell 
– at least 175 quarts of milk per day for 
one year (from April 1914 to April 1915). 
The contract provided that the buyer was 
to «come and get the milk at No. 1 
Wawarme Avenue», i.e., the seller’s 
premises at which the milk was produced. 
On November 23, 1914 the seller, his 
cattle, products and premises were 
quarantined due to the outbreak of «hoof 
and mouth» disease. The seller was not 
allowed to leave his premises and the 
removal of any potentially infected 
products from the premises was 
prohibited. From November 22, 1914 
until March 13, 1915 the seller failed to 
furnish milk to the buyer. 
 

Decision 
The Court ruled that the buyer was 
entitled to damages. This conclusion was 
based on the view that the seller’s 
obligation was «an absolute and 
unconditional undertaking […] to sell and 

deliver milk daily». There was no evidence 
that, by providing that the buyer was to 
«come and get» the milk at the seller’s 
premises, the parties intended the milk to 
be delivered at that exact place. Therefore, 
performance under the terms of the 
contract had not become impossible and 
was ultimately not excused. 
 

Takeaway 
In order for performance to be excused in 
consequence of an event rendering the 
method of performance impossible, the 
defaulting party must prove either that the 
parties had stipulated such method to be 
exclusive, or that they had nevertheless 
contemplated it as such. Also, it is worth 
noting that, the contract being for the sale 
of goods, it would now fall within the 
Uniform Commercial Code («UCC»). § 2-
614(1) UCC provides that «where without 
fault of either part […] the agreed manner 
of delivery otherwise becomes 
commercially impracticable but a 
commercially reasonable substitute is 
available, such substitute performance 
must be tendered and accepted». In the 
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present case, the application of § 2-614(1) 
UCC would almost certainly determine 
the same result as that reached by the 
Court, unless the seller could prove that 

delivery at premises other than his own 
would be significantly more burdensome 
for him, but not for the buyer. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

Apr. 1, 1914 
Start of performance 

Nov. 23, 1914 
Quarantine order 

Mar. 13, 1915 

Apr. 1, 1915 
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Mar. 5, 1914 
Conclusion of the 

contract 

Suspension of performance 
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2. GREGG SCHOOL TP. v. HINSHAW [1921] 
 

Case: Gregg School Tp. v. Hinshaw, 76 Ind. App. 503, 28 October 
1921 (Court of Appeal of Indiana, U.S.) 
Year: 1921 

Disease: Flu 
Applicable law: Law of the State of Indiana (U.S.) 
Contract: Employment contract 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from performance 
Remedy granted: Yes 
Legal issue: Whether impossibility affecting counter-performance 
excuses performance 

 
 

Fact pattern 
The employee agreed in a written contract 
with the employer (the township trustee) 
to teach in its schools during the term 
commencing on September 7, 1918. The 
stipulated consideration was of $ 3,25 per 
day, payable monthly. The length of the 
school term was not indicated in the 
contract, but it was given evidence in trial 
that the employee was informed by the 
employer that the term would last six 
months. After the beginning of the term, 
the public health authorities ordered that 
schools temporarily closed due to an 
epidemic of flu. Accordingly, the schools 
were closed upon two different occasions 
during that term. Before February 28, 
1919, which was when the term ended, the 
teacher made up for part of the missed 
classes, but after that date she refused to 
make up for the remaining classes, though 
the employer gave her the opportunity to 
do so. The teacher then sued the employer 
to recover wages for the classes so missed. 
 
 
 

Decision 
The Court ruled that the employer’s 
performance was excused for the periods 
of time that counter-performance could 
not be rendered, and that the employee 
did not have a right to recover wages for 
such periods. While the general rule under 
the case law was that no deduction could 
be made from a teacher’s salary where a 
school was closed during the term on 
account of an epidemic (or of the 
destruction of the school building by fire), 
such rule had developed prior to a reform 
of the Indiana Board of Health Act, which 
gave health officers the authority to order 
that schools closed. To the contrary, the 
contract involved was concluded at a time 
when such reform was already in force. 
Therefore, the parties were deemed to 
have contracted in view of such statutory 
authority, and to have contemplated that 
if an epidemic had outbroken, the 
employer might have been legally 
compelled without his fault to close the 
school. The order of the board of health 
was an act independent of the employer’s 
authority and beyond its control, which 
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made the employee’s counter-performance 
(i.e., teaching) impossible as for the periods 
of time when it was in force. As a 
consequence, the employer’s performance 
(i.e., paying wages) was excused for such 
time. 
 

Takeaway 
A party (i.e., in the present case, the 
employer) may be excused from 
performance (i.e., paying wages) when the 
supervening event does not directly affect 
its obligation, but rather makes 
performance by its counterparty (i.e., the 
employee) impossible. Though the Court 
did not specifically address this issue, it 
seems plausible to argue that it gave 
relevance to the circumstance that the 

non-defaulting party (i.e., the employer) 
gave the other party the opportunity to 
perform its obligation when the temporary 
impossibility ceased. Because the employer 
did so, but the employee refused, the 
Court treated the present case as one of 
partial (rather than temporary) 
impossibility, excusing the employer’s 
performance by an amount proportionate 
to the fraction not performed by the 
employee. To the contrary, had the 
employer not given the employee the 
opportunity to make up for the totality of 
the missed classes, or had the employee 
accepted to do so, it is likely that the Court 
would not have (partially) excused the 
employer’s performance. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

Sep. 7, 1918 
Start of the school term 

Feb. 28, 1919 
Contract end 

date 

First 
suspension of 
the employee’s 
performance 
(unspecified) 
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suspension of 
the employee’s 
performance 
(unspecified) 

Prior to the end date: 
part of the outstanding 
counter-performance is 
made up for 

After the end date: the 
employer offers the 
employee the opportunity 
to make up for the rest of 
the outstanding counter-
performance, but the 
employee refuses 

Conclusion of the 
contract (unknown) 

Oct. 28, 1921 
The employer’s performance found to 

be excused for the period of time 
when the counter-performance was 

impossible 
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3. PHELPS v. SCHOOL DIST. [1922] 
 

Case: Phelps v. School Dist., 302 Ill. 193, 22 February 1922 
(Supreme Court of Illinois, U.S.) 
Year: 1922 

Disease: Flu 
Applicable law: Law of the State of Illinois (U.S.) 
Contract: Employment contract 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from performance 
Remedy granted: No 
Legal issue: Whether impossibility affecting counter-performance 
excuses performance 

 
 

Fact pattern 
The employee concluded a contract with 
the employer to teach in its schools for a 
consideration of $50 per month. During 
two months of the period when she was 
employed, the school was closed by order 
of the local board of health on account of 
an epidemic of flu. This notwithstanding, 
the teacher was ready and willing to teach 
at all time and actually did so for fourteen 
days during said period. After the end of 
the term, the teacher sued the employer to 
recover wages for the two months that she 
was prevented from giving classes. 
 

Decision 
The Court ruled that the teacher had the 
right to recover wages for the time the 
school was closed. The Court analyzed the 
case law, according to which the liability of 
the employer would be excused if the 
school had been closed on account of an 
act of God, but not when it was closed in 

consequence of a contagious disease (or 
the destruction of the school building by 
fire). In such a case the parties are 
presumed to have known, at the time of 
conclusion of the contract, that the local 
board of health has the statutory authority 
to order that schools closed if an epidemic 
occurs. Therefore, if the employer wished 
to limit its liability for such risk, it should 
have done so in the contract. In the 
absence of any qualification of the 
employer’s obligation, the latter was 
deemed an absolute obligation to pay 
wages and no deduction could be made 
from the teacher’s salary. 
 

Takeaway 
In an employment contract, absent any 
qualification, the employer has an 
absolute duty to pay wages, which may not 
be excused in consequence of the 
occurrence of an event that the parties 
could have provided for in the contract. 
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4. JENNIE-O FOODS INC. v. UNITED STATES [1978] 
 

Case: Jennie-O Foods, Inc. v. United States, 217 Ct. Cl. 314, 14 
June 1978 (United States Court of Claims, U.S.) 
Year: 1978 

Disease: Cholera and avian flu in turkey flocks 
Applicable law: U.S. common law 
Contract: Supply contract 
Force Majeure clause included in contract: Yes 
Claim: Excuse from liability for delays 
Remedy granted: No 
Legal issue: When is performance of a supply agreement commercially 
impracticable 

 
 

Fact pattern 
Between August 23, 1972 and October 4, 
1972, the supplier and the client (the 
contracting officer for the U.S. 
Department of Agriculture) entered into 
three separate contracts for the supply of 
turkeys: (i) Contract 4098, dated August 
23, 1972, required shipment by October 
21, 1972 – on that date, the supplier had 
delivered only 75 percent of the stipulated 
quantity, final shipment being concluded 
only on November 17, 1972; (ii) Contract 
4227 was concluded on September 27, 
1972, with two delivery dates: one on 
November 15, 1972 and another on 
December 5, 1972 – no shipments were 
made by either date and final shipment 
was not made until March 1, 1973; (iii) 
Contract 4248 of October 4, 1972, with 
delivery due by November 15, 1972 – 
again, no shipments were made by that 
date, with final delivery achieved on 
January 10, 1973. 
The supplier contended that the delays 
occurred in consequence of disease 
problems experienced by its two major 
sub-suppliers, which became manifest on 

October 1, 1972. On October 16, 1972 
the supplier sent a telegram to the client 
requesting an extension of the delivery 
date without liquidated damages on 
contract 4098. The client replied on 
October 20, 1972 requesting 
documentation supporting the existence 
of the disease. On November 7, 1972 the 
supplier sent two letters from the general 
managers of its own sub-suppliers, who 
were both veterinarians, dated October 
24, 1972. Attached was a request for an 
extension of the delivery dates on 
contracts 4227 and 4248, as well. By letter 
dated November 14, 1972, however, the 
client denied the request and indicated 
that liquidated damages would be assessed 
on any shipment made beyond contractual 
dates, based on the lack of sufficient 
evidence supporting the finding of a 
serious turkey disease in the involved area. 
The client then sued the supplier for such 
liquidated damages. 
 

Decision 
The Court awarded liquidated damages to 
the client, finding that the delays were not 
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excused pursuant to the relevant 
contractual clause. The clause required 
that the failure to perform in consequence 
of the event be «beyond the control and 
without the fault or negligence of the party 
to the contract seeking excuse from 
liability». The supplier was therefore 
required to prove that it took all 
reasonable action to perform the contract 
notwithstanding the occurrence of the 
event. The supplier, instead, failed to 
provide sufficient evidence that the 
unavailability of turkeys was so widespread 
as to preclude it from obtaining them 
elsewhere, rather than merely making its 
performance more onerous. In other 
words, it failed to prove that its case was 
one of impossibility of performance, 
rather than of mere economic hardship. 
This finding was also supported by the 
circumstance that other suppliers were 
able to perform their contracts in the same 
area, showing that the contracts were not 
impossible to perform. 

 
Takeaway 

In order to be excused from liability 
pursuant to a force majeure clause, the 
nonperforming party is required to prove 
that the impediment invoked was 
insurmountable. In this regard, the 
applicable standard in the U.S. is 
commercial impracticability, according to 
which the promisor is excused even when 
performance is not literally impossible but 
is rather so excessively and unreasonably 
onerous as to be impracticable. The 
promisor, however, must prove that it has 
exhausted all its alternatives and that the 
available means of performance are 
commercially senseless. Thus, when a 
supplier complains that it is unable to 
obtain an adequate supply of the 
contractual commodity, it must show that 
such commodity was unavailable within 
the boundaries of a reasonable area. 
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Contract 4227 
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Aug. 23, 1972 
Conclusion of 
Contract 4098 

Dec. 5, 1972 
Contract 4227: 
delivery date 2 

Oct. 1, 1972 
Manifestation 

of disease 
problems 

Oct. 20, 1972 
Reply of client 

Nov. 14, 1972 
Decision of the 

contracting officer 
denying the request 

of extension 

Oct. 16, 1972 
Request of 

extension on 
Contract 4098 

Jan. 10, 1973 
Contract 4248: 
final shipment 

Mar. 1, 1973 
Contract 4227: 
final shipment 

Nov. 17, 1972 
Contract 4098: 
final shipment 

Nov. 15, 1972 
Contract 4227: delivery date 1; 
Contract 4248: delivery date 

Nov. 7, 1972 
Request of 

extension on 
Contracts 4227 

and 4248 

Oct. 24, 1972 
Letters from sub-

suppliers referring to 
diseases in turkeys 

Oct. 21, 1972 
Contract 4098: 

delivery date 

Oct. 4, 1972 
Conclusion of 
Contract 4248 

Jun. 14, 1978 
Award of damages for 

delays 
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5. LI CHING WING v. XUAN YI XIONG [2004] 
 

Case: Li Ching Wing v. Xuan Yi Xiong, [2004] 1 HKC 353, 10 
December 2003 (District Court, Hong Kong) 
Year: 2003 

Disease: SARS 
Applicable law: English common law 
Contract: Tenancy agreement 
Force Majeure clause included in contract: No 
Remedy sought: Discharge of contract 
Remedy granted: No 
Legal issue: Whether a temporary impediment from occupying the 
premise frustrates the purpose of the agreement 

 
 

Fact pattern 
By a tenancy agreement dated July 4, 2002, 
the claimant stipulated to let a flat to the 
respondent for domestic purposes for a 
fixed term of two years commencing on 
August 1, 2002, at a monthly rent of 
$6.000 payable in advance on the first day 
of each month. In March 2003, the SARS 
epidemic outbroke, and many residents of 
the same block as the leased flat were 
found to be infected. On March 29, 2003 
the tenant moved out to stay with his 
family in Guangzhou and two days later, 
on March 31, 2003, the Department of 
Health issued an order to isolate the block 
for 10 days. Residents were evacuated to 
safe areas and the tenant was prevented 
from returning to the flat. After the expiry 
of such order, the residents of the block 
were allowed to return to their homes, 
which the tenant did on April 10, 2004. 
However, on April 24, 2003 he sent a 
letter to the landlord terminating the 
tenancy agreement. The landlord accepted 
the termination by letter dated June 16, 
2003 but sued the tenant for accrued rent 
and damages suffered in consequence of 

such allegedly wrongful termination of the 
contract. 
 

Decision 
The Court ruled that the tenant was not 
entitled to terminate the tenancy 
agreement and ordered it to pay the 
accrued rent and damages arising from 
such wrongful termination. The tenant 
pleaded that the isolation order, 
preventing him from occupying the flat, 
had frustrated the purpose of the contract, 
i.e., his domestic use (which purpose was 
undisputed). The Court analyzed the 
application of the doctrine of frustration 
in the context of lease agreements under 
English common law (which it found to be 
very rare) and found that, in light of the 
temporary nature of the impediment as 
opposed to the long-term nature of lease 
agreements, a strict proportionality test 
should apply. Such test led to a ruling that 
10 days (i.e., the period when the 
defendant was not allowed to stay in the 
flat due to the isolation order) were not, 
out of a term of 2 years, a period of time 
so significant as to alter the nature of the 
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outstanding contractual rights and 
obligations of the parties, as required by 
the doctrine of frustration. Therefore, the 
tenant was not entitled to terminate the 
contract, and he was ordered to pay 
accrued rent and damages to the landlord. 
 

Takeaway 
In the context of leases (or tenancies), 
where a lessee (or tenant) is prevented by 
the law or other impediment from 
occupying the leased premises, the 
relevant doctrine, under English law, is 
frustration of purpose. In general, 
frustration of a contract occurs when the 
supervening event fundamentally alters 
the nature of the outstanding contractual 

rights and obligations of the parties from 
what they could reasonably have 
contemplated at the time of its execution. 
When the event affects the purpose of the 
contract, in order for such contract to be 
discharged, it must be the common 
objective of the parties that is frustrated, 
which must be either expressed in or 
inferable from the contract. Further, 
where the interference with the purpose of 
the contract is temporary, a strict 
proportionality test will apply, which is 
likely to be satisfied only if the obstacle to 
the common objective of the parties can, 
at the time that it occurs, reasonably be 
expected to last for a significant part of the 
remaining duration of the contract.
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Apr. 10, 2003 

Jul. 31, 2004 
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Termination letter 
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6. L-LYSINE CASE [2005] 
 

Case: Dutch company v. Chinese company, Arbitration Award, 5 
March 2005 (CIETAC) 
Year: 2005 

Disease: SARS 
Applicable law: 1980 United Nations Convention on Contracts for the 
International Sale of Goods («CISG») 
Contract: Contract for the sale of goods 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability for delays 
Remedy granted: No 
Legal issue: Timing of the occurrence of the event and timing of the 
conclusion of the contract in relation to the unforeseeability 
requirement 

 
 

Fact pattern 
On June 20, 2003 a Dutch company (as 
buyer) and a Chinese company (as seller) 
entered into an agreement for the sale of 
445 ton of L-Lysine, a protein also found 
in food that is used to make medicines. 
According to the original terms of the 
contract, the seller was to deliver to the 
buyer 105 ton by the end of July 2003; 140 
ton by the end of August 2003; and 200 
ton by the end of September 2003. By mid-
September, the seller had delivered only 
part of the goods and requested a change 
in the schedule, which was accorded by the 
buyer on September 15, 2003. The new 
schedule required that the seller delivered 
35 ton on September 15, 2003; 40 ton by 
the end of the same month; 60 ton by the 
end of October 2003; and 26 ton by the 
end of the year. Again, the seller failed to 
meet the schedule and requested a new 
change by letter dated October 28, 2003. 
The day after, the buyer proposed yet a 
different schedule, and the new change 
was never agreed upon. By November 7, 

2003 the seller still had to deliver 156 ton. 
The buyer then canceled the outstanding 
goods, declared the contract avoided and 
claimed compensation for the damages 
suffered in consequence of the seller’s 
default. 
 

Decision 
The seller pleaded that it was excused from 
liability for delays in consequence of the 
force majeure event represented by the 
outbreak of SARS in 2003. Finding that 
the contract was governed by the 
Convention on Contracts for the 
International Sale of Goods («CISG»), the 
Arbitral Tribunal analyzed the 
requirements of force majeure under 
Article 79, namely, that the supervening 
event be «beyond the party’s control», 
unforeseeable, insurmountable, and that it 
directly caused the party’s failure to 
perform. The Tribunal found that SARS 
was not an unforeseeable event at the time 
of conclusion of the contract. In fact, the 
epidemics had outbroken two months 
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earlier, and had actually been declared 
under control by June 2003. At the time 
of conclusion of the contract, the seller 
had or ought to have taken the impact of 
SARS in China into account. Therefore, 
its failure to duly perform its obligations in 
respect of the new schedule stipulated on 
September 15, 2003 was not excused and, 
in turn, the buyer was entitled to declare 
the contract avoided pursuant to Article 
73 CISG (which it did, by the letter dated 
November 7, 2003). As a consequence, the 
Tribunal ordered the seller to pay damages 
and interests to the buyer. 

 
Takeaway 

Force majeure’s requisites include (in 
addition to the causal link with the party’s 
failure to perform) that the supervening 
event be «beyond the control» of the 
affected party; that it be unforeseeable; 
and that it could not be avoided, nor its 
effects be overcome, by using the ordinary 
diligence. The unforeseeability 
requirement entails that the parties could 
not reasonably be expected to have 
contemplated the event at the time of 
conclusion of the contract.
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March 2003 
SARS outbreak 

in China 

Oct. 29, 2003 
Buyer’s reply 

Jun. 6, 2003 
Conclusion of 
the contract 

Sep. 15, 2003 
Change in 

delivery schedule 

Oct. 2003 
Delivery of 15 ton 

of L-Lysine 

Aug. 2003 
Delivery of 124 
ton of L-Lysine 

(out of 140 due) 

Mar. 5, 2003 
Damages awarded 

to buyer 

Nov. 2003 
Final delivery 

(failed) 

Nov. 7, 2003 
Buyer declares the 
contract avoided 

Oct. 28, 2003 
Seller’s request for a 

second change in 
delivery schedule 

Sep. 2003 
Delivery of 85 
ton of L-Lysine 

Jul. 2003 
Delivery of 65 ton 
of L-Lysine (out of 

105 due) 
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7. MUNDIESPAN ̃A SAL c. 
AIR CANADA ́ Y GLOBAL AVIATION SERVICES SL [2006] 

 
Case: Audiencia provincial de Madrid, Sentencia No. 169/2006, 2 
November 2006 
Year: 2006 

Disease: SARS 
Applicable law: Spanish Civil Code 
Contract: Contract of carriage 
Force Majeure clause included in contract: No 
Remedy sought: Termination of contract 
Remedy granted: Yes 
Legal issue: Whether the contract is discharged when the interest of 
one party is frustrated by the supervening event  

 
Fact pattern 

A travel agency concluded a contract of 
carriage on behalf of its clients with an 
airline (the carrier), the destination of the 
flight being Toronto. While the day of 
departure was approaching, a cluster of 
SARS was found in Toronto. As a 
consequence, the clients canceled their 
reservation. Accordingly, the travel agency 
terminated the carriage contract and sued 
the airline to recover its advance payment. 
 

Decision 
The Court of Appeals of Madrid upheld 
the lower court’s decision ordering the 
carrier to return the advance payment 
made by the travel agency. The Court 
found that, even though the airline’s 
counter-performance was not physically 
impossible since it had not suspended all 
flights to the destination stipulated in the 
contract, it was still, in a broader sense, 
«impossible» due to the sanitary risks that 
were even recognized by the World Health 
Organization and the Spanish authorities. 
The Court ruled that the contract was 

terminated in consequence of such 
impossibility, caused by an abnormal, 
unforeseeable and insurmountable event 
pursuant to Article 1105 of the Spanish 
Civil Code. Therefore, the carrier had no 
right to retain the advance payment as 
penalties for termination, and the Court 
ordered it to reimburse the travel agency. 
 

Takeaway 
Under Spanish law, a Court may 
terminate a contract not only when 
performance became impossible for the 
promisor (i.e., in the present case the 
carrier), but also when performance may 
no longer satisfy the interest of the 
promisee (i.e, in the present case the travel 
agency’s clients). Spanish Courts apply a 
standard of reasonableness in assessing 
whether the promisee’s interest may be 
satisfied by the promisor’s performance 
(i.e., in a contract of carriage, it is not 
reasonable for the client of a travel agency 
to travel to a destination where a 
pandemic may put its life at risk). 
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8. MACROMEX SRL v. GLOBEX INTERNATIONAL INC. [2007] 
 

Case: Macromex Srl v. Globex International Inc., ICDR Case No. 
50181T 0036406, Interim Award, 23 October 2007 
Year: 2007 

Disease: Avian flu 
Applicable law: 1980 United Nations Convention on Contracts for the 
International Sale of Goods («CISG») 
Contract: Contract for the sale of goods 
Force Majeure clause included in contract: No 
Remedy sought: Discharge of contract 
Remedy granted: No 
Legal issue: Whether the impediment could not reasonably be overcome 

 
 

Fact pattern 
On April 14, 2006 Globex (as seller) and 
Macromex (as buyer), respectively an 
American and a Romanian company, 
entered into four contracts for the sale of 
chicken leg quarters. Shipment dates were 
established for each contract on April 24, 
May 1, May 8 and May 15, respectively, 
each allowing a two-week window. As 
such, all product was to be shipped by May 
29, 2006. The seller failed to meet the 
contractual deadlines. However, while the 
buyer did become more insistent regarding 
prompt delivery as the month of May 
progressed, it never formally claimed 
breach. Eventually, on June 2, 2006 the 
Romanian Government announced a ban 
on all chicken imports loaded after June 7, 
in consequence of an avian flu outbreak. 
The seller was unable to ship the goods in 
time, so the final delivery fell short. The 
buyer then proposed the seller to ship the 
goods to an alternative port outside of 
Romania. The seller, however, refused the 
proposal, maintaining that the contract 
was avoided in consequence of the 
governmental ban, which constituted a 

force majeure event. The buyer thus 
claimed compensation for damages in 
respect to the portions of the contracts 
that were not performed by the seller. 
 

Decision 
The seller’s defense was grounded on 
Article 79 of the Convention on Contracts 
for the International Sale of Goods 
(«CISG»). The Arbitral Tribunal found 
that whether such provision exempted the 
seller from liability depended on two 
issues: first, whether the seller was already 
in breach of the contracts at the time that 
the governmental ban supervened. If this 
was the case, there would have been no 
causal link between the impediment and 
the breach of contract as required by 
Article 79. Second, whether the 
impediment could not reasonably be 
overcome (that is the third requirement set 
out by Article 79). 
As to the first issue, the Arbitral Tribunal 
found that the seller’s delay in 
performance prior to the Romanian 
governmental ban was not a fundamental 
breach of the contract, first, because the 
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parties’ prior course of dealing and 
industry practice allowed for some 
flexibility in the delivery date; second, 
because the buyer acquiesced for some 
time to the seller’s delays; and third, 
because the buyer failed to notify seller of 
the breach. 
Second, to assess whether the seller’s 
ultimate failure to deliver all goods could 
be excused by Article 79 CISG, the 
Arbitral Tribunal focused its analysis on 
the third factor, requiring that the 
impediment could not reasonably be 
overcome. The Tribunal relied on the 
Secretariat Commentary to the CISG, 
making reference to the concept of 
«commercially reasonable substitute», and 
determined that, given the paucity of 
relevant case law, it should interpret this 
notion in light of domestic private law. 
Therefore, the Tribunal drew from the 
case law of American courts, analogizing 
Article 79 CISG to § 2-615 UCC. The 
relevant standard was, accordingly, 
whether there were any commercially 
reasonable alternatives available to the 
seller. The fact that another American 
supplier circumvented the ban by shipping 

the goods to another port outside of 
Romania made it clear that there were 
other locations where the seller would 
have not been precluded from delivery. 
Accordingly, the seller’s termination of 
contract was found to be wrongful, and 
the buyer was awarded damages. 
 

Takeaway 
Two main takeaways may be drawn from 
this case. First, the defaulting party cannot 
invoke force majeure if it was already in 
breach of the contract when the 
impediment occurred. This principle, 
though, is applied with a certain degree of 
flexibility (e.g., by looking at whether 
industry practice or prior course of dealing 
among the parties allowed for some 
tolerance). Second, the requirement that 
the event be insurmountable under the 
CISG may be interpreted in the light of 
the U.S. doctrine of commercial 
impracticability, pursuant to which the 
promisor may be excused if it proves that 
it has exhausted all its alternatives and that 
the only available means of performance 
are commercially senseless. 
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9. ATERNUM VIAGGI SAS c. BISMANTURIST 2 SRL [2007] 
 

Case: Cassazione civile, Sezione III, 24 July 2007, No. 16315 
(Italian Supreme Court of Cassation) 
Year: 2007 

Disease: Dengue fever 
Applicable law: Italian Civil Code 
Contract: Package travel contract 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability 
Remedy granted: Yes 
Legal issue: Whether the impossibility to satisfy the promisee’s 
interest excuses the latter from paying liquidated damages 

 
 

Fact pattern 
A travel agency, on behalf of its client, 
entered into a package travel contract with 
a tour operator for a trip to Cuba. As the 
date of departure approached, an 
epidemic of Dengue fever outbroke on the 
island, leading the client to cancel his 
reservation, and the travel agency to 
terminate the contract, claiming force 
majeure. The tour operator, however, sued 
the travel agency for the liquidated 
damages stipulated in the contract in case 
of termination. 
 

Decision 
The Italian Supreme Court upheld the 
lower Court’s ruling that the travel agency 
was exempted from paying liquidated 
damages, since the dengue epidemic then 
underway in Cuba constituted an 
impediment leading to impossibility. The 
Court held, however, that this was not a 
case of supervening impossibility under 
Articles 1218 and 1463 of the Italian Civil 
Code, but a different case of impossibility 
to enjoy counter-performance. The Court 
analyzed the nature of the package travel 

contract and found that the touristic 
purpose, which was thwarted by the 
Dengue outbreak, was not the merely 
subjective reason for the conclusion of the 
specific contract involved, but rather the 
typical purpose of package travel contracts 
in general. Therefore, even if counter-
performance (i.e., transport to and 
accommodation in Cuba) was still 
materially possible, the circumstance that 
the interest of the promisee (i.e., the client 
of the travel agency) could not be satisfied 
and that the fundamental purpose of the 
contract (i.e., the touristic purpose) had 
been thwarted determined the automatic 
termination of the contract, and the 
excuse of the parties’ performance and 
liability. 
 

Takeaway 
Under Italian law, a contract whose 
fundamental purpose is thwarted by a 
supervening event is automatically 
terminated, even if performance of the 
contract is not impossible. If the 
promisor’s performance may no longer 
satisfy the interest of the promisee, the 
termination of the contract – in 
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consequence of the impossibility to 
achieve its fundamental purpose – entails 

that the parties are each excused from 
their contractual obligations.
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The contract is judicially declared to 
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10. M.ME VÉRONIQUE COMPASSY C. M.ME LAËTITIA SOLE [2009] 
 

Case: Cour d’appel de Saint-Denis (Réunion), Chambre sociale, 29 
December 2009, No. 08/02114 
Year: 2009 

Disease: Chikungunya epidemic 
Applicable law: French Civil Code 
Contract: Employment contract 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability 
Remedy granted: No 
Legal issue: Whether a party may invoke force majeure in case of 
delay in notifying the event to the other party 

 
 

Fact pattern 
M.me Sole (the employee) was employed 
as a waitress by M.me Compassy (the 
employer) for a period of time of one year, 
starting from June 4, 2006. The employer 
terminated the contract for alleged 
economic reasons by letter of dismissal 
dated August 31, 2006. The employee 
then sued the employer for damages for 
abrupt and wrongful dismissal. 
 

Decision 
The employer pleaded that the economic 
reasons behind M.me Sole’s dismissal had 
been caused by a force majeure event, 
namely, an epidemic of Chikungunya on 
the island. The Court of Appeals, 
however, found that force majeure could 
not be invoked, since it had not been 
notified to the employee in the letter of 
dismissal. The Court also highlighted that, 

in any event, the Chikungunya epidemics 
referred to by the employer could not 
constitute a force majeure event, because 
it had outbroken in January that year, thus 
falling short of the unforeseeability 
requirement at the time of conclusion of 
the contract in June. Therefore, the 
employer’s termination of the 
employment contract was wrongful, and 
the employee was entitled to damages. 
 

Takeaway 
Under French law, in order to invoke 
force majeure as a remedy, the force 
majeure event must be notified without 
undue delay to the other party. Failing 
this, the remedy will not be granted. 
Further, French law requires that the force 
majeure event be unforeseeable at the time 
of the conclusion of the contract. 
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employee for wrongful termination of 
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11. COMITÉ D’ENTERPRISE CLINIQUE DE TRAUMATOLOGIE ET 

D’ORTHOPEDIE c. S.A. PRÊT À PARTIR [2010] 
 

Case: Cour d’appel de Nancy, 1ère Chambre, 22 November 2010, 
No. 09/00003 
Year: 2010 

Disease: Dengue fever 
Applicable law: French Civil Code 
Contract: Package travel contract 
Force Majeure clause included in contract: No 
Remedy sought: Discharge of contract 
Remedy granted: No 
Legal issue: Whether the endemic character of an illness impacts on 
the foreseeability requirement 

 
 

Fact pattern 
On March 23, 2007 the Clinique de 
Traumatologie et d’Orthopedie’s works 
council entered into an agreement with 
the travel agency Prêt à Partir whose object 
was a package travel to Martinique from 
October 25 to November 1st, 2007. Due to 
a Dengue outbreak in Martinique, on 
October 18, 2007 the works council sued 
the travel agency to obtain a judicial 
declaration that the contract was 
terminated in consequence of a force 
majeure event, and an order to the travel 
agency to reimburse the advance payment 
it had already made. As this claim was 
deemed inadmissible, the travel agency 
itself sued the works council to obtain full 
payment and damages suffered in 
consequence of the former suit. 
 

Decision 
The Court of Appeals upheld the first 
instance Tribunal’s decision that the 
Dengue outbreak in Martinique did not 
constitute a force majeure event. The 
Court based its finding on two 

circumstances. First, the event was not 
unforeseeable, since the Dengue fever is an 
endemic illness that has been recurrent in 
the French West Indies since 1980, and 
several cases had been detected in the 
region already since mid-2006. Second, it 
was not insurmountable, since there were 
some precautions that could be taken 
against it and, in any event, it did not lead 
to severe complications in the majority of 
cases. Therefore, the contract was not 
discharged, and the works council was 
ordered to pay the full amount to the 
travel agency. 
 

Takeaway 
Under French law, the endemic character 
of an illness excludes that such illness can 
be qualified as an unforeseeable event, 
thus possibly amounting to a force 
majeure event. Further, the illness must be 
insurmountable, meaning that it must 
present a sufficiently severe character as to 
make contractual performance 
unreasonable. 
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Travel agency awarded full 
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detected in Martinique 

Oct. 18, 2007 
Filing of suit for judicial 
termination of contract 

Oct. 25 – Nov. 1, 
2007 
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12. DOÑA MAITE Y OTROS c. PULLMANTUR CRUISES S.L. [2013] 
 

Case: Audiencia provincial de Madrid, Recurso No. 145/2012, 10 
December 2013 
Year: 2013 

Disease: Swine flu 
Applicable law: Spanish Consumer Protection Law 
Contract: Package travel contract 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability 
Remedy granted: Yes 
Legal issue: When is the promisor’s possibility to invoke force 
majeure excluded due to its contributory negligence 

 
 

Fact pattern 
The contract involved is a package travel 
contract concluded with a cruise line. The 
trip began on June 12, 2009, despite the 
World Health Organization had declared 
just the day before that the swine flu 
epidemic, then underway, had reached 
pandemic dimensions. During the trip, 
three members of the crew were found to 
be infected. As a consequence, from June 
15 the tourists were prevented from 
disembarking in any of the stipulated 
destinations. Therefore, they sued the 
cruise line to obtain the payment of 
pecuniary damages (in the amount of the 
price paid) and non-pecuniary damages 
suffered in consequence of the cruise line’s 
failure to duly perform. 
 

Decision 
The Court of Appeals upheld the lower 
Court’s finding that the cruise line was 
excused from liability pursuant to the 
Spanish Consumer Protection Law in 
consequence of force majeure. While the 
swine flu epidemic had been underway for 
various months before the date of 
departure and was thus known both to the 

cruise line and to the tourists, the Court 
found that the detection of three cases 
among the crew was, instead, an 
unforeseeable and inevitable event. In fact, 
the cruise line had acted diligently by 
taking all the precautions recommended 
both by the World Health Organization 
and by the local authorities, so that no 
fault could be attributed to it. Therefore, 
the cruise line was not liable for damages. 
 

Takeaway 
According to the Court of Appeals of 
Madrid, insofar as the promisor abided by 
the protocols set out by independent 
authorities, its contributory negligence in 
causing the impediment is excluded. 
Therefore, being the promisor (i.e., the 
cruise line) not at fault, it is not prevented 
from invoking force majeure. Even though 
the Court did not raise this point, it is 
worth noting that the present case was one 
of partial impossibility, since it was only 
disembarking that had become impossible, 
while all other obligations stipulated by 
the cruise line (i.e., the promisor) were duly 
performed. 
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Dec. 10, 2013 
Cruise line found to be 
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Jun. 15, 2009 
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WHO declares the 
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13. SARL APPLICATION TECHNIQUE DU NETTOYAGE ATN 25 
c. SA RDL CENTRE EST [2014] 

 
Case: Cour d’appel de Besançon, 8 January 2014, No. 12/02291 
Year: 2014 

Disease: Swine flu 
Applicable law: French Civil Code 
Contract: Lease agreement 
Force Majeure clause included in contract: No 
Remedy sought: Discharge of contract 
Remedy granted: No 
Legal issue: Whether the impediment can be deemed insurmountable if 
the non-defaulting party offers alternative arrangements 

 
 

Fact pattern 
In January 2009, the parties entered into a 
contract for the lease of medical 
equipment. Their business relations 
started deteriorating in August of that 
same year, when the seriousness of the 
swine flu epidemic led the municipality of 
Besançon to change the sanitary standards 
in its hospitals. Accordingly, the 
equipment leased by SA RDL Centre Est 
(i.e., the lessor) was not acceptable 
anymore. The lessor then agreed to reduce 
the price of the contract in relation to the 
goods that SARL Application Technique 
du Nettoyage ATN 25 (i.e., the lessee) had 
to cancel between October and December 
2009 and offered to change the equipment 
to be leased so as to meet the new 
standards. Nonetheless, the lessee refused 
this proposal and from January 2010 
stopped paying the stipulated amounts 
until June 2010, when it terminated the 
contract. The lessor then sued the lessee 
for payment of the outstanding amounts, 
as well as to obtain payment of the 
liquidated damages for termination 
stipulated in the contract. 
 
 
 

 
Decision 

The lessee pleaded that the swine flu 
epidemic was a force majeure event, 
justifying termination of the contract. The 
Court of Appeals, however, upheld the 
lower Court’s ruling that the swine flu 
epidemic did not constitute a force 
majeure event, since it was neither 
unforeseeable nor insurmountable, as 
required by Article 1218 of the French 
Civil Code. In fact, the swine flu had been 
largely anticipated at the time of the 
conclusion of the contract. Further, the 
lessee could have overcome the event by 
accepting the alternative performance that 
was offered to it by the lessor. Therefore, 
the Court ordered the lessee to pay both 
outstanding amounts and liquidated 
damages for termination to the lessor. 

 
Takeaway 

Under French law, a force majeure event 
needs to be both unforeseeable and 
insurmountable. As to the latter 
requirement, if the non-defaulting party 
offers an alternative performance in order 
to help overcoming the impediment, the 
defaulting party cannot successfully invoke 
force majeure.
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Aug. 2009 
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The goods are no 
longer acceptable 

Jun. 2010 
The lessee terminates 

the contract 
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payments 
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14. FÉDÉRATION ROYALE MAROCAINE DE FOOTBALL (FRMF) 
c. CONFÉDÉRATION AFRICAINE DE FOOTBALL (CAF) [2014] 

 
Case: TAS 2015/A/3920, Award, 17 November 2015 (Court of 
Arbitration for Sports) 
Year: 2015 

Disease: Ebola virus 
Applicable law: Swiss Civil Code 
Contract: Contract for the organization of a sports event 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from liability 
Remedy granted: No 
Legal issue: Whether the circumstance that other subjects are still 
able to perform impacts the assessment of impossibility 

 
 

Fact pattern 
In 2010, the Moroccan Royal Federation 
of Football («FRMF») filed an application 
with the African Confederation of 
Football («CAF») to organize the 2015 
African Cup of Nations («CAN») in 
Morocco. On January 29, 2011, CAF 
selected FMRF and awarded it the 
contract to organize the CAN, which was 
to be held from January to February 2015. 
In March 2014, face the spread of the 
Ebola virus in Western Africa, Morocco 
adopted some monitoring and preparatory 
measures as recommended by the World 
Health Organization («WHO»). On 
August 8, 2014 the WHO qualified the 
virus as an epidemic of international 
dimensions constituting a great risk for 
public health. On October 8, 2014 the 
Moroccan Ministry of Health inquired the 
WHO Regional Director for the Eastern 
Mediterranean about the feasibility of the 
CAN just few months later. The WHO 
Regional Director replied two days later 
suggesting that Morocco decided whether 
to uphold or postpone the 2015 CAN 
based on a careful risk assessment. That 
same day, the Ministry asked all public 
authorities to postpone all large events, 
including the CAN, so as to avoid 

gatherings with people coming from the 
most affected areas. Accordingly, on 
October 11, 2014 Morocco announced to 
the press that it would postpone the 2015 
CAN. CAF, however, let the Moroccan 
Government know that it could not accept 
its request to postpone the 2015 CAN and 
confirmed that it would take place in 
January-February 2015. By letter to FRMF 
and to the Moroccan Government dated 
November 11, 2014, the President of CAF 
acknowledged Morocco’s intention to 
insist on its request to postpone by one 
year the event for sanitary reasons allegedly 
amounting to force majeure, deducing 
from this that Morocco had withdrawn 
from the organization of the event on the 
stipulated dates. As a consequence, on 
November 14, 2014 the organization of 
the event was awarded to Equatorial 
Guinea. On February 6, 2015 the   CAF 
Board of Directors adopted various 
sanctions against Morocco pursuant to its 
Statutes. Morocco then appealed against 
these sanctions to the Court of Arbitration 
for Sports. 
 

Decision 
Morocco claimed, first, that CAF’s 
conclusion that its request for a 
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postponement amounted to a withdrawal 
was a mistake. Second, it purported that its 
request was justified by the occurrence of 
a force majeure event, constituted by the 
Ebola virus epidemic. The Arbitral 
Tribunal, however, ruled that FRMF had 
failed to prove that the sanitary situation 
at the time amounted to an event of force 
majeure. As Swiss law does not provide a 
definition of force majeure, the Tribunal 
analyzed Swiss case law, which has 
interpreted it in a restrictive manner, 
requiring that contractual performance be 
actually impossible. The fact that 
performance has become more onerous is 
not enough. The proposition that the 
performance involved (i.e., the 
organization of the CAN in the stipulated 
dates) was absolutely impossible for the 

promisor, was contradicted by the fact that 
another national federation was capable of 
organizing the same event, by adopting 
adequate sanitary measures. Therefore, 
FRMF was found liable and was ordered 
to pay sanctions as envisaged by the CAN 
Statutes. 
 

Takeaway 
In order to be qualified as force majeure, 
an event must lead to the objective 
impossibility for the promisor to duly 
perform. This means that performance 
should be impossible for any subject who 
were in the same position as the promisor. 
Therefore, if another subject achieves 
performance of the same obligations 
under the same circumstances, the remedy 
of force majeure will not be granted. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
  

Feb. 6, 2015 
CAF sanctions FRMF for failure 

to organize the 2015 CAN 

Oct. 10, 2014 
The Moroccan Ministry of 

Health asks public authorities to 
postpone all large events  

TI
M

EL
IN

E  

Jan. 29, 2011 
FRMF is awarded the 

organization of the 2015 CAN 

Nov. 11, 2014 
CAF acknowledges FRMF’s 

withdrawal from the 
organization of the CAN 

Aug. 8, 2014 
The WHO qualifies the Ebola 

virus in West Africa as an 
international epidemic 
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15. M. A… c. MINISTÈRE DES FINANCES ET DES COMPTES PUBLICS 

[2016] 
 

Case: Cour administrative d’appel, Douai, 3ème Chambre, 28 
January 2016, No. 15DA01345 
Year: 2016 

Disease: Chikungunya 
Applicable law: French General Tax Code 
Contract: / 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from failing to comply with the General Tax 
Code 
Remedy granted: No 
Legal issue: How to assess causation between the force majeure event 
and the failure to comply 

 
 

Fact pattern 
On December 8, 2005 M. A… bought a 
building under construction in Saint-
Denis de la Réunion, which he undertook 
to lease for at least five years for residential 
purposes as required by Art. 199-undecies A 
of the General Tax Code, in order to 
obtain the tax reduction provided therein. 
During a documentary inspection, 
however, the tax authorities questioned 
his entitlement to such reduction in view 
of the further requirement of Article 199-
undecies A that the lease agreement is 
concluded within six months of 
completion of the works. In fact, M. A… 
filed the declaration of completion of 
works with the municipality of Saint-Denis 
on December 9, 2005, but only effectively 
leased the building on March 12, 2007, 
well after the expiry of the six-months term 
on June 8, 2006. On October 9, 2009 the 
tax authorities notified M. A… that, due to 
the failure to meet such requirement, they 
would reverse the reduction applied in 
2005 and 2006 onto the income tax due 

for the year 2006, as per Article 199-
undecies A, paragraph 2. M. A… appealed 
against such decision. 
 

Decision 
M. A… pleaded that he was unable to 
conclude the lease agreement within six 
months of completion of works due to 
force majeure events, namely, the 
temporary closing of the main access road 
to the building and the epidemics of 
Chikungunya then underway in la 
Réunion. The Court, however, dismissed 
this defense by ruling that M. A… failed to 
allege how these events had interfered with 
the conclusion of such agreement. 
Therefore, the Court rejected M. A…’s 
appeal. 
 

Takeaway 
The party invoking force majeure has the 
duty to prove that the supervening event 
directly impacted on the fulfilment of a 
statutory requirement for the application 
of a tax reduction.
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16. SARL HOLDING SAVANA c. SAS 81-XXX [2016] 
 

Case: Cour d’appel de Paris, 3ème Chambre, 29 March 2016, No. 206 
Year: 2016 

Disease: Ebola virus 
Applicable law: French Civil Code 
Contract: Lease agreement 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from performance 
Remedy granted: No 
Legal issue: Whether an event affecting the party’s source of 
revenues may render the obligation to pay money impossible 

 
 

Fact pattern 
On November 18, 1997 SAS 81-XXX (as 
lessor) entered into a lease agreement with 
SARL Holding Savana (as lessee) for the 
premises, comprising a villa and a parking 
area, for exclusively residential purposes. 
Since October 2014, the lessee interrupted 
payment of the rent allegedly in 
consequence of the spread of the Ebola 
virus and of jihadism in West Africa, 
which it contended to have caused a crisis 
in the hotel sector in Senegal, from which 
it drew its financial resources. The lessor 
then sued the lessee for accrued rent as of 
December 2014 and sought judicial 
declaration of the operation of the 
automatic termination clause included in 
the contract. 
 

Decision 
The lessee pleaded that the automatic 
termination clause could not operate, 
given that suspension of performance 
since October 2014 should be excused in 
consequence of the force majeure events 

represented by the Ebola virus and the 
spread of jihadism in West Africa, which 
had curtailed its source of revenues. The 
Court of Appeals upheld the lower courts’ 
decisions that these events did not 
constitute force majeure, since they 
presented no connection to the 
outstanding performance (i.e., payment of 
rent for the lease of premises not situated 
in Senegal nor elsewhere in West Africa) 
and could not have determined its 
impossibility. 
 

Takeaway 
In order to invoke force majeure, the 
nonperforming party must prove that the 
supervening event had a direct impact on 
the outstanding contractual performance. 
This decision is also consistent with the 
general principle pursuant to which, being 
money a fungible good, which by 
definition (except under extraordinary 
circumstances) may never become 
unavailable, an obligation to pay money 
may never become impossible.
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17. SAS HOTEL GUANAHANI & SPA c. M.ME B A, 
M.ME D Y ET M. F Z [2018] 

 
Case: Cour d’appel de Basse-Terre, 1ère Chambre, 17 December 
2018, No. 17/00739 
Year: 2018 

Disease: Chikungunya 
Applicable law: French Civil Code 
Contract: Hotel accommodation agreement 
Force Majeure clause included in contract: No 
Remedy sought: Discharge of contract 
Remedy granted: No 
Legal issue: When can an event impeding stay at a hotel be deemed 
insurmountable 

 
 

Fact pattern 
On December 23, 2013 the travel agencies 
American Express Vacations and 
Personne Travel Club entered into two 
accommodation contracts on behalf of 
M.me D Y and M.me B A, respectively, 
with SAS Hotel Guanahani & Spa to stay 
in the latter’s luxury hotel in Saint-
Barthélémy from January 5 to January 16, 
2014. M. F Z paid for both reservations. 
On January 4, 2014, however, both 
reservations were canceled. On February 
14, 2014 M. F Z requested the hotel to 
return the amounts paid in advance and 
on March 11, 2014 he sent a payment 
default notice. Later that year, together 
with M.mes B A and D Y he filed a suit 
against the hotel, claiming that the terms 
of the contract were void pursuant to the 
applicable Consumer Protection Law; 
and, in the alternative, that counter-
performance by the hotel had become 
impossible in consequence of a force 
majeure event, namely, the epidemic of 
Chikungunya then underway in Saint-
Barthélémy. 

 
Decision 

The Court of Appeals reversed the lower 
court’s decision that the contract was 
governed by the Consumer Protection 
Law and, therefore, that it was void. It thus 
analyzed the alternative claim under 
Article 1218 of the French Civil Code and 
found that the Chikungunya virus could 
not be deemed a force majeure event, as it 
lacked both the requisites of 
unforeseeability and insurmountability. 
As to the former, the Chikungunya virus 
had been present in the French West 
Indies, and in particular in Saint-
Barthélémy, during the period 2013-2014. 
As to the latter, considering that the 
clients did not have any particular sanitary 
condition, the illness caused by it could 
easily be relieved with analgesics, and the 
hotel could have well performed its 
obligation during the stipulated period of 
time. Therefore, the contract was not 
terminated, and the hotel was entitled to 
retain payments made in advance 
pursuant to the reservation terms. 
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Takeaway 
Differently from Italian law (see above case 
No. 9), French law does not look at 
whether the interest of the promisee can 
be fully satisfied (i.e., in the present case, 
whether the tourist can enjoy the stay at 
the hotel). Therefore, the French court did 
not look into whether the contract was 
characterized by a touristic purpose that 
had been thwarted by the supervening 
event but rather limited itself to the 

assessment as to the requirements of 
unforeseeability and insurmountability. In 
particular, as to the latter, it adopted a 
strict approach finding that the event is 
not insurmountable when the promisee 
can still enjoy the promisor’s performance 
(i.e., in the present case, staying at the hotel 
using some precautions), and the promisor 
can still provide for the promised services 
(i.e., providing for accommodation).
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18. M. D Z c. M. Y-G A [2019] 
 

Case: Cour d’appel de Toulouse, 3ème Chambre, 3 October 2019, No. 
19/01579 
Year: 2019 

Disease: Avian flu 
Applicable law: French Rural and Maritime Fisheries Code 
Contract: Farm lease agreement 
Force Majeure clause included in contract: No 
Remedy sought: Excuse from performance 
Remedy granted: No 
Legal issue: How the fact that the impediment affects only in part 
the non-performing party’s source of revenue impacts the 
assessment of the insurmountability requirement 

 
 

Fact pattern 
By contract dated April 23, 2009 M. Y-G 
A granted M. D Z a farm lease on a rural 
property comprising two farm buildings 
and various plots of land at a yearly rent of 
€ 4.693,00. On that same date, by 
certificate of oral lease, M. Y-G A granted 
M. D Z a farm lease on other premises at a 
yearly rate of € 140,00 per hectare. In 
consequence of an outbreak of avian flu, 
by administrative order of December 3, 
2016 the areas where the farms are located 
were subject to containment measures. 
The movement or transport of poultry or 
eggs was prohibited within the regulated 
perimeter, from or to the area. The order 
was lifted on April 10, 2017. However, the 
lessee failed to pay rents for the years 2016 
and 2017. By certified mail dated May 15, 
2018 the lessor sent a payment default 
notice due to the lessee’s failure to pay 
rents. Ultimately, M. Y-G A sued M. D Z 
to obtain a judicial declaration of the 
termination of the two lease agreements 
and an order to pay accrued rents. After 
the judgment of first instance was 
rendered on March 12, 2019 granting 

both the lessor’s claims, on March 29, 
2019 the lessee paid rents for 2016, 2017 
and 2018, but appealed the judgment as to 
the termination of the contract. 
 

Decision 
The lessee pleaded that its failure to pay 
rents in relation to the years 2016 and 
2017 was excused in consequence of the 
avian flu and the restrictive measures 
adopted by the administrative authorities 
in response thereto, which constituted a 
force majeure event preventing the lessor 
from terminating the contracts pursuant 
to the relevant provisions of the French 
Rural and Maritime Fisheries Code. The 
Court, however, found that the invoked 
event lacked the requisite of 
insurmountability. The Court based this 
finding on two circumstances: first, that a 
poultry farmer of the same area specified 
that he provided the lessee with the 
missing poultry. Second, that there was 
documentary evidence that, in addition to 
birds, the lessee owned some cattle that 
were not affected by the flu. This finding 
was also confirmed by the fact that a 
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previous episode of avian flu in 2015 had 
not prevented the lessee from paying due 
rents. Therefore, the failure to pay rents 
for 2016 and 2017 was not excused and 
entitled the lessor to terminate the lease 
agreements pursuant to the French Rural 
and Maritime Fisheries Code. 
 

Takeaway 
In the present case, the Court focused on 
the requisite of insurmountability of the 
event, under which the non-performing 
party must prove that it could not 

overcome the effects the event has had on 
the performance of the contract. The 
Court thus analyzed the factual 
circumstances of the case, giving relevance 
to the circumstance that the event affected 
only in part the promisor’s source of 
revenue and, thus, its ability to perform an 
obligation to pay money. The present case 
is also consistent with the general principle 
pursuant to which obligations to pay 
money may under no circumstances 
become impossible to perform. 
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19. SA TOTAL DIRECT ÉNERGIE c. EDF ET RTE [2020] 
 

Case: Tribunal de Commerce de Paris, Ordonnance, 20 May 2020 
Year: 2020 

Disease: Covid-19 
Applicable law: French Civil Code 
Contract: Framework agreement for the wholesale of electricity 
Force Majeure clause included in contract: Yes 
Remedy sought: Suspension of performance 
Remedy granted: Yes 
Legal issue: Whether the definition of force majeure included in the 
contract prevails over the requirements set out by the law 

 
 

Fact pattern 
On May 4, 2016 SA Total Direct Énergie 
(«Total») and EDF entered into a 
framework agreement pursuant to the 
provisions of the French Energy Code 
regulating the Regulated Access to 
Historic Nuclear Electricity. The latter is a 
mechanism established in 2010 with the 
aim of opening up the French electricity 
market to competition, by which EDF, the 
company that operates nuclear plants in 
France, is required to sell a certain volume 
of electricity to its competitors on the 
French market at a regulated price. While 
the allocation of volumes of electricity 
available and the price are fixed by law 
every year, the rights and obligations of the 
buyers vis-à-vis EDF are regulated by a 
framework agreement for the wholesale of 
electricity, which is governed by French 
private law. 
On March 17, 2020 the French 
Government imposed a general lockdown 
on the whole country in response to the 
outbreak of the Covid-19 pandemic in 
Europe. In consequence of the closure of 
all businesses, the demand for power fell 
dramatically. The competitors of EDF, 

who were contractually bound to buy a 
fixed volume of electricity from EDF, 
found themselves with volumes in excess 
compared to demand and suffered a 
decrease in their cash flow. Therefore, by 
letter dated March 27, 2020 Total (i.e., one 
of EDF’s competitors) notified EDF of the 
occurrence of a force majeure event, 
pursuant to Article 10 of the framework 
agreement. 
Article 13.1 of the framework agreement 
provides that, in case of a force majeure 
event, performance of the agreement is 
immediately suspended, and the yearly 
delivery of electricity automatically 
interrupted. However, EDF rejected 
Total’s notice and refused to interrupt 
delivery of electricity. EDF maintained 
that the lockdown measures did not make 
performance of Total’s contractual 
obligations impossible, since these were 
merely the receipt of and payment for the 
fixed volumes of electricity. Total thus 
sued EDF to obtain an interim measure 
ordering EDF to suspend performance of 
the agreement and to interrupt delivery of 
the electricity. 
 



 
 

 
 

41 

Decision 
The Court granted the interim measures 
requested by Total, finding that the 
lockdown measures imposed by the 
French Government in response to the 
Covid-19 pandemic constituted a force 
majeure event. First, it ruled that the 
applicable definition of force majeure was 
the one provided by Article 10 of the 
agreement, which derogated to the 
statutory definition found in the French 
Civil Code. Accordingly, the event must 
be independent, unavoidable and 
unforeseeable, making performance of the 
parties’ obligations impossible «under 
reasonable economic conditions». 
Second, the Court found that the 
outbreak of Covid-19 was, indeed, 
independent of the parties, unavoidable 
and unforeseeable. 
Third, the Court found that EDF’s 
assumption that the event did not have a 
direct impact on Total’s obligation to pay 
money failed to take into account the 
second part of the definition of force 
majeure provided by Article 10. While the 
Court recognized that the notion of 
«reasonable economic conditions» was not 
defined by the contract, it highlighted that 
it was linked to the occurrence of a 
supervening event. Therefore, the Court 
regarded the expression «reasonable 
economic conditions» as to encompass the 
case where the continued performance of 
the contract leads to significant losses 
being suffered by one party. The Court 
established that the conditions set out in 
Article 10 were satisfied given the downfall 
of the price of supply in the market to half 
the price of purchase fixed by statute. 
Also, the Court noted that Total timely 
notified the occurrence of a force majeure 
event (represented by the lockdown 

measures of March 17, 2020) to EDF on 
March 27, 2020. Therefore, it ordered 
EDF to stop opposing to the suspension of 
contractual performance pursuant to 
Articles 10 and 13.1 of the framework 
agreement and to take all necessary steps 
to interrupt the yearly delivery of 
electricity. 
 

Takeaway 
There are various takeaways that may be 
drawn from the instant case. First, the 
Court had to rule on the relationship 
between the Force Majeure clause 
included in the contract and the 
provisions on the same remedy of the 
applicable law. In these cases, the 
contractual clause, if sufficiently clear and 
exhaustive, will be deemed as self-
sufficient and will prevail over the 
statutory provision. 
Second, it is likely that the Covid-19 
pandemic and, in particular, 
governmental restrictive measures on 
businesses will be found to satisfy at least 
some of the traditional requirements of 
force majeure: that the event be 
unforeseeable and that it occurred without 
fault of either party. 
However, as to the requirement that the 
impossibility to perform must have been 
directly caused by the event, attention 
should be paid to what the outstanding 
contractual obligation was. When it is an 
obligation to pay money, the event may 
not give rise to impossibility of 
performance, but rather to mere economic 
difficulties, which is generally not a 
sufficient ground to invoke force majeure. 
Therefore, even in the instant case, absent 
a specific contractual clause, the remedy 
would most likely not have been granted 
and would have been analyzed under a 
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different contractual doctrine, such as 
hardship (or, under French law, the théorie 

de l’imprévision pursuant to Article 1195 of 
the French Civil Code).
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20. FUTURA SHOPPING S.R.L. c. VALLE AURELIA MALL S.R.L. 
[2020] 

 
Case: Tribunale ordinario di Roma, Sezione V, 29 May 2020 
Year: 2020 

Disease: Covid-19 
Applicable law: Italian Civil Code 
Contract: Agreement for the lease of a business unit 
Force Majeure clause included in contract: Yes (not applicable) 
Remedy sought: Suspension of performance and reduction of the rent 
Remedy granted: Yes 
Legal issue: Whether a temporary partial impossibility affecting the 
lessor can lead to a reduction of the rent due by the lessee 

 
 

Fact pattern 
By agreement dated April 10, 2018 Valle 
Aurelia Mall S.R.L., owner of the mall 
«AURA Valle Aurelia», entered into an 
agreement for the lease of a business unit 
with Futura Shopping S.R.L., whereby it 
leased a business unit located inside the 
mall for the lessee to use it to conduct its 
retail activity. On October 4, 2019 the 
parties partially amended the lease 
agreement, by lowering the yearly 
minimum rent due and settling the 
outstanding amount due by the lessee for 
the previous trimester. On March 11, 
2020, in response to the seriousness of the 
Covid-19 outbreak in Italy, the Italian 
Government imposed a lockdown on 
almost all economic activities, including 
the one of the lessee. In view of this 
situation, the lessor granted the lessee a 
delay in the payment of the rent due for 
the second trimester of 2020 until May. 
The lessee, however, sought an interim 
relief, requesting the Court to order the 
suspension of its obligation to pay rents for 
at least six months from the beginning of 
the lockdown, in light of the temporary 

impossibility to exploit the leased business 
unit (i.e., to conduct its retail activity) and 
of the abrupt alteration of the equilibrium 
of the contract. Further, the lessee 
requested the Court to enjoin the lessor 
from enforcing its contractual rights 
and/or the bank guarantees provided by 
the lessee. Finally, as a consequence of the 
governmental lockdown, it requested the 
Court to adapt the lease agreement as to 
the amount of the rent and the terms of 
payment. 
 

Decision 
Under Italian law, the requirements for an 
interim relief are the fumus boni iuris (i.e., 
the appearance of the existence of the right 
claimed) and the periculum in mora (i.e., the 
peril that a damage occurs while the 
ordinary judgment takes place). 
As to the former, the Court found, first, 
that under Italian law a fundamental 
change in the equilibrium of the contract 
may not lead to the adaptation of 
contractual terms by the Court, but only 
to the termination of the contract. 
According to the Court’s reasoning, the 
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emergency regulations adopted by the 
Government did not introduce an 
exception to this principle in relation to 
leases of business units, nor can the canon 
of good faith in the performance of 
contracts be interpreted in such a way to 
provide the remedy of contract adaptation. 
However, as to the lessee’s invocation of 
the impossibility doctrine, the Court 
found that the lessor’s obligation to make 
the unit available for the lessee to run its 
retail activity became impossible. In 
reaching this conclusion, the Court 
applied the general principles contained in 
the Italian Civil Code and found that the 
instant case is one of both temporary (given 
that governmental restrictions were lifted 
as of May 18, 2020) and partial (because 
the lessor’s performance was not 
impossible as to all its obligations, but only 
as to the duty to make the unit available 
for the lessee’s retail activity) impossibility. 
Under the Italian Civil Code, the remedy 
for partial impossibility is a proportionate 
reduction of the contractual price. The 
remedy for temporary impossibility is, 
instead, a suspension of performance and, 
correspondingly, an excuse from liability 
for delays (performance not being excused 
but only postponed in time). The Court 
thus ruled that the remedy for a partial 
temporary impossibility should be a 
reduction of the rent limited to the time 
period when the lockdown was in force. 

Also, it determined that the measure of 
such reduction should be assessed based 
on the relevance of the portion of 
performance that became impossible as 
compared to the portion of performance 
that was not affected by the impediment 
(i.e., in the present case, leasing the unit for 
storage purposes). The Court ruled that, 
given the prominence of the impossible 
portion of performance, the reduction 
should amount to 70% of the rent for the 
whole lockdown period, equal to around 
two months. The lessee, however, had to 
pay in full and without undue delay all 
outstanding amounts due as rent for 
previous months, in addition to 30% of 
the rent for the lockdown period. 
 

Takeaway 
Even though the interim relief sought by 
the lessee was ultimately not granted (given 
that the requirement of the periculum in 
mora was not established), it is noteworthy 
that, in its opinion on the rightfulness of 
the lessee’s claim, the Court found that 
the lockdown imposed in Italy made part 
of the lessor’s obligations (namely, the 
obligation to make the unit available for 
the running of the retail activity) 
temporarily impossible. The remedy 
provided by Italian law for such situation, 
as determined by the Rome Court is a 
reduction of the rent limited to the period 
when the lockdown was in force1. 

 
  

 
1 On the same subject matter, see also Trib. 
Venezia, 14 April 2020; Trib. Bologna, 11 May 
2020; Trib. Bologna, 12 May 2020; Trib. Venezia, 
22 May 2020. These cases have not been analyzed 

in the present Paper since they lack any reasoning 
from which it is possible to derive significant 
takeaways. 
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21. IN RE HITZ RESTAURANT GROUP [2020] 
 

Case: In re: Hitz Rest. Grp., 68 Bankr. Ct. Dec. 221, 2 June 2020 
(United States Bankruptcy Court for the Northern District of 
Illinois, Eastern Division, U.S.) 
Year: 2020 

Disease: Covid-19 
Applicable law: Law of the State of Illinois (U.S.) 
Contract: Lease agreement 
Force Majeure clause included in contract: Yes 
Remedy sought: Reduction of the rent 
Remedy granted: Yes 
Legal issue: Whether the Force Majeure clause in a lease agreement 
can lead to a reduction of the lessee’s rent 
 

 
Fact pattern 

Kass Management Services, Inc. (as lessor) 
and Hitz Restaurant Group (as lessee) are 
parties to a lease of nonresidential 
property. Pursuant to the agreement, the 
rent is payable monthly and becomes due 
on the first day of each month. The lessee 
failed to pay February 2020 rent. On 
February 24, 2020 the lessee filed a 
Chapter 11 petition pursuant to the U.S. 
Bankruptcy Code. The lessee also failed to 
pay subsequent rents. In the meantime, on 
March 16, 2020 the Governor of the State 
of Illinois issued an executive order 
prohibiting dining in restaurants, and only 
allowing for consumption of food and 
beverages off-premises, through means 
such as delivery, drive-through, and 
curbside pick-up. The lessor then sought 
to enforce the lessee’s obligation to pay 
post-petition rent under 11 U.S.C. § 
365(d)(3). 
 

Decision 
First, the Court ruled that the February 
rent, having accrued on February 1, 2020, 
could not be deemed a post-petition debt 

and was therefore excluded from the scope 
of its judgment. It then examined the 
lessee’s defense that the executive order 
constituted a force majeure event pursuant 
to the relevant clause included in the lease 
agreement and that performance of the 
obligation to pay rent was excused 
accordingly. Here again, the Court limited 
the scope of this defense to the April, May 
and June 2020 rents, considering that the 
March rent had accrued prior to the 
issuance of the executive order dated 
March 16, 2020. 
As to the rental payments that became due 
thereafter, the Court first established that 
the Force Majeure clause in the lease 
agreement superseded the common law 
doctrine of impossibility, thus being the 
present matter one of interpretation of 
contract. As such, the matter would not be 
governed by U.S. bankruptcy law, but 
rather by Illinois State law. Pursuant to the 
latter, a Force Majeure clause only excuses 
performance if the event invoked by the 
nonperforming party was the proximate 
cause of its non-performance. The Court 
found that the Force Majeure clause was 
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unambiguously triggered by the executive 
order, since both «governmental action» 
and the issuance of an «order» were 
included among listed events; and that the 
executive order was in fact the proximate 
cause of the lessee’s non-performance, 
since it prevented the latter from 
generating revenue and, thus, paying rent. 
However, the Court took into account the 
circumstance that the executive order did 
not entirely shut down the lessee’s 
business, allowing the latter to perform 
carry-out, curbside pick-up and delivery 
services, and deduced that, to the extent 
that the lessee was able to perform these 
activities, its obligation to pay rent was not 
excused. The Court thus concluded that 
the lessee’s obligation to pay rent for the 
months when the governmental 
restrictions were in force should be 
reduced in proportion to its reduced 
ability to generate revenue, which was 
fixed at 75% of the rent. Therefore, the 
lessee was ordered to pay post-petition 
rents, in the full amount for March and in 
the amount of 25% for April, May and 
June 2020. 
 
 

 
Takeaway 

First, it must be noted that, quite 
unsurprisingly, the Court took into 
account as a possible force majeure event 
the governmental measures adopted in 
response to the Covid-19 pandemic, rather 
than the illness itself. Second, the present 
case shows that, when the Covid-19 
emergency is covered by a Force Majeure 
clause, courts may be inclined to distribute 
the financial losses caused by the 
pandemic among parties to a contract by 
reinstating the original contractual 
equilibrium, rather than making recourse 
to the traditional remedy of discharging 
the contract. Notably, the U.S. Court, 
applying a Force Majeure clause governed 
by Illinois State law, reached a conclusion 
(i.e., a reduction of rents due by 75%) that 
is strikingly similar to the one reached by 
the Rome Court, applying the Italian Civil 
Code (i.e., a reduction of rents due by 
70%, see above No. 20). This may signal a 
convergence of even very different law 
systems in light of the extraordinary 
situation brought about by the Covid-19 
crisis.
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